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The Commons and Customary Land Tenure

e The Commons represent about 70% of land in SSA (Alden Wily,
2011)

e Customary land rights are evolving (Platteau, 1995)

@ The Commons, considered as res nullius, are threatened by enclo-
sures and global land rush (Alden Wily, 2012; Cotula, 2012)

Source: StormSignal/Flickr Creative Commons
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The Legal Implications of This Threat

@ So far the answer has mostly been either no registration of
tenure or individualisation of property rights.

@ Gutwirth and Stengers, 2016 call for legal innovation to match
the need of the Commons

@ Specialising in rural land tenure in Africa Alden Wily, 2008, 2011;
Cotula, 2004; IIED, 1999 make a point for a adaptive system more
aware of the specifities of the customary Commons
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Blockchains, a Revolution for Land Registries?

As distributed ledger recording transparently transactions and property
rights, Blockchains are appealing for land registries. The idea gained
traction with:

Scholars: Discussing opportunities and feasibility (Kshetri, 2017;
Vos, Lemmen, and Beentjes, 2017)

Legal Practitionners: Discussing the legal implications and the how it
would affect their work (Arrufiada et al., 2017; Méndez,
2018)

National Governments: With some initiatives already under develop-
ment (Dubai, Georgia. .. )
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A Tendancy Towards Individualisation

@ De Soto, 2000 was very influ- Hernando de Soto

ential in international cooper- ’ THE ]
ation policies I\I ‘l STERY
@ International  organizations, O -
such as the World Bank C[\ PITAL
(Makala and Anand, 2018) /’
or the OECD (Berryhill, /
Bourgery, and Hanson, 2018),
work on blockchains-based
land registries
@ Mostly individual property TR e
rights FAILS EVERYWHERE ELSE

WHY CAPITALISM TRIUMPHS
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Beyond Individual Property Rights

And Other Forms of Tenure?

Blockchains offer the chance to move away from numerus clausus in-

herited from European legal systems that may not match customary
realities.

Source: Personal Photography
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How Can Blockchain be Used?

“Private from the outside, commons on the inside” Bollier, 2014,
p.102 = Blockchain as a support for horizontal governance

Blockchain for the governance of the titles, not the registration

Compatibility and transition with current legal framework

Inclusivity of all users
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A Simple Proposal
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Figure: Current System in Many Countries
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Blockchains for Horizontal Governance References
A Simple Proposal
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Figure: The example of Ghana (Internation Business Publications, 2018;
Ubink and Quan, 2008)
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A Simple Proposal
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Figure: Proposed System
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Discussing Implementations

@ Third parties and the legal status of community decisions (rights
in rem vs. in personam) (Arrufiada et al., 2017; Peiré and Mar-

tinez Garcia, 2017)
@ Private or hybrid blockchain? (Graglia and Mellon, 2018; Pisa

and Juden, 2017)
o Validity against the theory of the bundle of rights

’g:é::‘ : \[o '%:ﬁ]b I \‘\( & | kesae .’

Access to Withdraw from  Management Exclusion Alienation

Resource Resource

Source: CGIAR, after Schlager and Ostrom, 1992
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Further Research Questions

Scale of the Blockchains? (Blockchain of Blockchain?)

How to avoid elite capture (algocracy)?

Is this better suited to a Torrens System or a system relying on
property deeds ?

Areas of validity (urban/peri-urban/rural areas)
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The End

Thank you for your attention
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